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Pamela M. Tobin, Esquire
Pamela M. Tobin is a member of the Business & Commercial Litigation group.  In her practice, she handles complex litigation 
on behalf of businesses and individuals in both state and federal court involving real estate disputes, land development 
disputes, constitutional property right claims and claims against municipal authorities and agencies.  Ms. Tobin can be 
reached at 610.941.2543 or by email to ptobin@kaplaw.com.

 Nonetheless, letters of intent usually 
recite all the key terms of the deal, including 
a description of the property to be acquired, 
the sales price, amount of deposit, the 
parties’ names and the closing date.  Once 
the buyer and seller sign the letter of 
intent, is the agreement on those key terms 
sufficient to bind the parties, notwithstanding 
that the letter of intent expressly states that 
it is non-binding?  The Pennsylvania Superior 
Court seemed 
to think so in 
Trowbridge v. 
McCaigue, 992 
A.2d 199 (Pa. 
Super. Ct. 2010).

There, the 
buyer made a 
written offer 
to acquire a 
property for a 
set price.  The 
sellers agreed 
to the price, and 
signed the offer.  
Thereafter, the sellers received a better offer 
and sold the property to the higher bidder.  
The jilted buyer brought suit, claiming that 
the sellers breached their agreement.  The 
trial court dismissed the action, holding 
that the signed offer was not enforceable 
since it was subject to a final agreement.  
The Pennsylvania Superior Court reversed.  
The Court emphasized that a complaint 
can only be dismissed if the law says with 
certainty that no recovery is allowed.  The 

Court noted that the signed offer included 
all the terms necessary to be enforceable.  
The Court concluded that the trial court 
should have permitted the buyer to take 
discovery to prove his claim.  Therefore, 
under Trowbridge, a disappointed buyer can 
bring suit to enforce a letter of intent, and 
the complaint will not be dismissed until the 
parties have taken discovery.  This lawsuit 
places a cloud on title, holding up future 

sales of the 
property, while it 
remains pending.  

A corporate 
client of ours 
that wanted to 
sell an apartment 
complex 
experienced this 
first hand.  The 
buyer prepared 
the letter of 
intent.  The 
letter of intent 
identified the 

apartment complex, the purchase price and 
the amount of deposit but omitted the fact 
that the corporation owned the property.  
The letter provided that it was solely binding 
for thirty days, while the buyer conducted 
his due diligence; thereafter, it was subject 
to a final agreement.  The buyer and one of 
the corporation’s two shareholders signed 
the letter.  Before the thirty days expired, 
the seller indicated that it wanted to sell the 
corporation, which owned the property as 

its sole asset, to avoid paying a tax on the 
sale proceeds at both the corporate and 
shareholder level.  The buyer attempted to 
negotiate a lower purchase price as a result, 
which the seller rejected.  Long after the 
deal fell through, the buyer brought suit 
against the corporation, seeking to enforce 
the original terms of the letter of intent.  

The buyer sued even though he never 
paid the deposit required under the letter of 
intent.  Nonetheless, based on Trowbridge, 
the trial court declined to dismiss the 
complaint.  After conducting discovery, we 
filed a motion for summary judgment.  The 
trial court granted the motion, concluding 
that the buyer had breached the letter of 
intent by not paying the deposit.  The trial 
court thus sidestepped the question of 
whether the letter of intent was enforceable 
under Trowbridge.  The buyer then appealed 
to the Superior Court.  In an unpublished 
decision, the Superior Court affirmed.  
Notwithstanding our client’s victory, it was 
prevented for over a year from selling the 
apartment complex.  

To avoid encountering a similar problem, 
make sure that your letter of intent clearly 
states that it is non-binding, that the essential 
terms remain subject to further negotiation, 
and that any deal is expressly contingent 
upon the parties’ entering into a fully 
negotiated and executed final agreement.  
You should also include an expiration date 
for the letter of intent to avoid the letter of 
intent being viewed as evergreen.     

Are LOIs Binding?
Letters of intent typically provide that they are “non-binding” and subject to 

the parties’ negotiating a final sales agreement. 



KS News
* Kimberly L. Russell, a principal in the Employment group, will give a presentation on 

Wednesday, October 1, 2014, to The Independence Chapter of the Association of Legal 

Administrators.  Her presentation will cover the current laws governing ADA (American 

with Disabilities Act), FMLA (Family Medical Leave Act), Wage and Hour (exempt v. 

non-exempt classifications of employees), and EEOC (Equal Employment Opportunity 

Commission), including hostile work environment.  In her practice, Ms. Russell defends 

employers in all types of employment litigation including sex, age, race and disability 

discrimination claims, wrongful discharge, Family and Medical Leave, and wage claims.  

* Pamela M. Tobin, Esquire, a member of the Business & Commercial Litigation group, 

will serve as a commentator at the Superior Court’s televised en banc (“en banc”) argument 

on October 15, 2014.  An en banc session is a session where cases are heard before all the 

judges of the court, rather than by a panel selected from them. En banc is often used for 

unusually complex cases or cases considered to be of greater importance. In her practice, 

Ms. Tobin handles a variety of complex litigation matters including appeals.

* We are pleased to announce that five Kaplin Stewart attorneys have been selected  

as 2014 Pennsylvania Super Lawyers, and three attorneys selected as 2014 Pennsylvania 

Rising Stars.  Super Lawyers selects attorneys using a patented multiphase selection process. 

Only five percent of the total lawyers in the state are ultimately selected for inclusion in 

Super Lawyers. 

Named as Super Lawyers:   Named as Rising Stars: 

Andrew B. Cohn for Construction Litigation  Gregg I. Adelman for Land Use & Zoning 

Marc B. Kaplin for Land Use & Zoning Mohammad A. Ghiasuddin for Business Litigation 

Robert A. Korn for Construction Litigation Dirk M. Simpson for Estate & Probate 

William J. Levant for Business Litigation 

Neil A. Stein for Real Estate

 

 

See our New Look!
Check out Kaplin 
Stewart’s updated 
website at
www.kaplaw.com.

We have been very busy working on 

improving your experience with our website 

and are thrilled to unveil our new look!  The 

new updated website is easier to navigate, 

and contains many new pages of content 

about our various practice areas, such as 

Real Estate Transactions, Land Use & Zoning, 

Construction, Tax, and Estate Planning & 

Administration.  Our Publications section 

contains many new articles under our 

various practice areas.  See the Newsletter 

section with our firm and Construction 

practice newsletters.  Our objective is to 

ensure that the content on our website is 

always fresh and relevant to you and your 

businesses.  

The website also contains links to our 

new Probate and Estate Administration 
Blog, as well as our Construction and Real 

Estate Blogs.  Our blogs share information 

about topics relevant to these practices.  We 

highlight local, as well as national subject 

matter, that we think you will find interesting 

and informative.  The blogs are updated 

regularly and we encourage you to visit 

them, follow them and share your thoughts 

on the various posts.  

We hope you find the website 

informative and user friendly, and welcome 

your comments about its new look 

by contacting BonnieVandenberg at 

gvandenberg@kaplaw.com.

Welcome to New Members of the 
Kaplin Stewart Family

Stephen P. Taylor, Esquire an Associate in the Real Estate, Business & Finance, Estates and 

Tax groups.  Mr. Taylor counsels individuals, families, closely held businesses, and other entities 

regarding tax planning, wealth preservation, estate planning and administration, and corporate and 

business transactions.

Jessica A. Kubisiak, Esquire an Associate in the Business & Commercial Litigation and Real 

Estate & Title Litigation groups.  Ms. Kubisiak’s practice involves complex commercial litigation in 

both state and federal court.  She also handles cases involving title litigation, contract disputes, and 

landlord-tenant matters.Follow us on:



This month we shine the spotlight on 
Scott Butler, a principal in our Real Estate, 
Business and Finance Department.  Scott has 
over 15 years of real estate and corporate 
transactional experience.  

 Scott grew up in York, 
Pennsylvania, the middle son 
of three boys.  He followed 
his mother’s foot-steps and 
attended the University of 
Pennsylvania, where he played 
ice hockey and met Sue, his wife 
of twenty years.  Being the son 
of two physicians, he originally 
planned on becoming a medical 
malpractice defense attorney 
and enrolled at New York Law 
School.  After graduation, Scott 
achieved that goal, but soon realized that he 
enjoyed deal-making as opposed to a judge 
determining the outcome of a dispute, and 
he decided to change his area of focus to 
transactional law.  Those litigation years were 
not wasted, however, since the experience that 
he received from being a litigator has been 
very helpful in knowing what to expect if a 
deal goes awry.  

 Scott began working at Kaplin Stewart 
in 1998 and was fortunate to be mentored 

by the late Bruce Meloff.  Bruce taught Scott 
the intricacies of legal drafting and how to 
break down the important issues in order to 
complete complex real estate transactions.  
He also taught Scott how to be a deal-maker 

and problem-solver.  Scott’s 
approach to any deal is that once 
you find out the underlying issues 
that are most important to each 
party in the transaction, then 
it will be possible to come to 
an agreement and solution that 
will be acceptable to everyone 
involved.           

 Clients often comment 
that Scott is accessible and 
hard-working, and has a focused 
attention to detail.  His clients 

know and understand that he works as 
hard as possible to get the result that they 
desire in a timely manner; and he cares about 
the outcome of their transaction and the 
future ramifications as if he was signing the 
agreement himself.  

 When he is not in the office, you can 
find Scott at the ice rink or the golf course, 
coaching, playing and enjoying time with his 
wife and three sons.

Meet Our Real Estate, Business And 
Finance Professionals

REAL ESTATE 
TRANSACTION  
ATTORNEYS

Scott Butler

Imposing a new non-compete agreement 
on an existing employee may not be 
enforceable in Pennsylvania.

Non-compete agreements are enforceable 
in Pennsylvania if they are reasonable as 
to their geographic scope, the restricted 
activity, and the time period of the restriction.  
However, the enforcement of a non-compete 
agreement may also depend on how and when 
it is communicated to the employee.

Generally, at the time employment begins, 
an employee can be required, as a condition 
of employment, to agree to a reasonable 
non-compete agreement.  This is often 
accomplished in a clause in an employment 
contract signed by the employee, or in 
a separate non-compete (or restrictive 
covenant) agreement.  In such clauses or 
contracts, employees are asked to agree that 
if they voluntarily leave the employment, they 
agree not to engage in certain business activity 
competing with the employer for a reasonable 
time period.

However, if an employer requires an 
existing employee, not already subject to a 
non-compete agreement, to agree to such 

a restrictive covenant, the courts will not 
enforce the new non-compete agreement 
unless new and additional consideration is paid 
by the employer.  This was the result in the 
recent case of Socko v Mid-Atlantic, in which 
the PA Superior Court held that an employee 
was not bound by a non-compete agreement 
he signed after he had started working for 
an employer because he was not paid any 
additional amount to sign the agreement. The 
employee’s mere continued employment was 
not deemed adequate to support the non-
compete agreement. 

Employers like the one in the Mid-Atlantic 
case would be advised to offer additional 
compensation, a bonus, a promotion, or other 
new benefits to an employee it wants to make 
subject to a new non-compete agreement.  A 
better way to proceed, of course, would be 
to include the non-compete agreement in the 
original employment agreement.

Andrew B. Cohn is a principal in the Business 
& Commercial Litigation and Construction Law 
groups.  He can be reached at 610.941.2549 or 
by email to acohn@kaplaw.com.
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George W. Broseman
gbroseman@kaplaw.com

Scott C. Butler
sbutler@kaplaw.com

Matthew A. Cosenza
mcosenza@kaplaw.com

Barry A. Furman
bfurman@kaplaw.com

Marc B. Kaplin
mkaplin@kaplaw.com

Simi Kaplin Baer
skbaer@kaplaw.com

Maury B. Reiter
mreiter@kaplaw.com

Amy SantaMaria
asantamaria@kaplaw.com

Jeffrey L. Silberman
jsilberman@kaplaw.com

Dirk M. Simpson
dsimpson@kaplaw.com

Marc A. Snyder
msnyder@kaplaw.com

Neil A. Stein
nstein@kaplaw.com

William K. Stewart
wstewart@kaplaw.com

Joshua A. Steinberg
jsteinberg@kaplaw.com

Adam D. Taylor
ataylor@kaplaw.com

Stephen P. Taylor
staylor@kaplaw.com
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Legal Perspectives

Your investors make more money than they ever 
imagined. Or they make exactly what you told them they 
would make.  In those cases, do investors care how you 
raised the money, what disclosures were made or whether 
you complied with securities laws?  Answer - NO.  But 
when the deal goes south and your investors lose all or 
a portion of their investment, they will come looking for 
answers and may seek ways to recover their losses.  If you 
failed to comply with securities laws, not only will these 
investors recoup their losses, but you could be facing civil 
and criminal penalties as well, including personal liability for you as an 
officer or director. 
 Even when the law does not mandate written disclosures, those 
raising money must still comply with federal and state anti-fraud 
statutes.  This means that you cannot make any untrue statements of 

a material fact, or omit to state a material fact necessary 
in order to make the statements made, in light of the 
circumstances under which they are made, not misleading.  In 
other words, you need to fully disclose all relevant and  
material facts.  Delivering a private placement memorandum 
(PPM) to potential investors and filing appropriate forms with 
the SEC and state securities agencies can help avoid securities 
fraud claims. 
      Some of the disclosures made in the PPM should include a 
description of the offering and the issuer, financial projections, 
how distributions are made, restrictions on the resale of the 
securities, fees paid to third parties, conflicts of interest, risk 
factors, and tax considerations.  By disclosing these and other 
material facts, investors will have a hard time arguing that a 
fraud was committed.  Ultimately, delivering a well-prepared 
PPM and filing the required forms will help you sleep at night 

when angry investors start looking for someone to blame for their  
lost investment. 

Marc A. Snyder is a member of the Real Estate, Business & Finance 
group.  He can be reached at 610.941.2562 or by email to 
msnyder@kaplaw.com for further information.

Marc A. Snyder 
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