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By Robert Korn, Kaplin Stewart Meloff Reiter & Stein, P.C.
“Owners, Seize the Opportunity:
Take Charge of Drafting Construction

s an owner/devel-
A oper, you are in the

enviable position of
having the ability to con-
trol thedrafting of construc-
tion contracts. Surpris-
ingly, many public and pri-
vate owners and develop-
ers give up this most impor-
tant function to design pro-
fessionals or others, rely-
ing on their presumed ex-
pertiseindrafting construc-
tiondocuments. Design pro-
fessionals or contractors ea-
gerly accept this role, know-
ing that they can control
project risk allocation and
minimize their own expo-
sure to liability.

Taking “off the shelf”
“tried and true” American
Institute of Architects (AIA)
forms, the design profes-
sional or contractor will ex-
plain to an owner that the
AIA Forms are “industry-
accepted”, vetted by lead-
ing industry trade associa-
tions, and are fair to all
parties in the construction
chain. In fact, AIA forms,
left unmodified, do not give
owners important protec-
tions otherwise available to
them. Some of the deficien-
cies in the AIA construction
contracts, from an owner’s
perspective, can be best il-

lustrated by the AIA A201
(General Conditions of the
Contract of Construction).
Some examples are:

¢ Disputes must be arbi-
trated under the aegis of
the American Arbitration
Association. Arbitration
may be preferable in some
cases but not in others, de-
pending upon the unique
facts and circumstances of
the contractual undertak-
ing between the parties.
Therefore, an owner should
consider modifying the ar-
bitration clause by provid-
ing that if the amount in
controversy exceeds a cer-
tain dollar amount, the dis-
puteisreferred tocourt and
not to arbitration or better
yet, reserve an option to
arbitrate a dispute.

If the arbitration clause
1s retained in some form,
the AIA A201 should be
modified to address:

a. The number of arbitra-
tors;

b. whether arbitration is
through the American Ar-
bitration Association or
party-selected;

c¢. the qualifications of the
arbitrators;

d. the number of arbitra-
tors;

e. the locale of hearings;

f. whether federal or state
rules ofevidence apply; and

g. what state’s law con-
trols the dispute.

* The waiver of conse-
quential damages clause
should bestricken, asit bars
the owner from recovering
consequential damages
such as lost profits, loss of
rental income caused by
delay in completion of con-
struction, and additional
debtserviceon the construc-
tion loan, etc.

e Consolidation and join-
der language should be
modified so that the owner
has the absolute right to
join as a party to any pend-
ing arbitration or litigation
any or all parties in the
contracting chain, as well
as the architect. The owner
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should also have the ahility
to consolidate related law-
suits or arbitrations, thus
avoiding a piecemeal reso-
lution of disputes.

¢ Limitationsondamages
fordelay, allowed under the
standard AIA contracts, can
be inserted;

¢ An Owner’s right to ter-
minate a project for conve-
nience, in addition to ter-
mination for cause, can be
used to allow greater flex-
ibility for project termina-
tion;

* Notice periods and pre-
conditions to termination
can be eliminated or modi-
fied to allow an owner to
better control a non-per-
forming contractor.

There are more examples
of the failure of AIA con-
struction contracts, or other
standard contracts, to pro-
vide owners adequate pro-
tection. Construction con-
tract drafting should be part
of an owner’s planning pro-
cess. Poorly drafted con-
struction contractscan have
seripus and costly effects
on a project.
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an attorney at Kaplin
Stewart Meloff Reiter &
Stein, P.C. in Blue Bell,
PA.
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