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Real estate developers and contractors are optimists, How
else 1o explain their invalvement in businesses which expase tham ta
so much risk, and where 5o many things can go wrong?
Mevertheless, even the most unabashed optimist invelved in o
canstruction praject as o developer ar contractor, should give some
advance thought 1o the types of damoges which they may recover,
or which they may have to pay. in the event of o breach of a
canstruction agreemenl. There are fwe types of damages which
parties negotiating o construction contract should consider;
|l conssquentiol domages beyond traditional direct costs, and
2] liquidated dampges.

CONSEQUENTIAL DAMAGES

Consequential domaoges are indirect (vs. direc), oul-of
pocket] costs which are cavsed by breach of o construction
contract, Classic exomples of consequential damoges to an owner
are lost profit or business advanloge resulting  from
incamplete or delayed work; financing reloted damages resulting
trom an intrease in interest rates or extended ann{ing aver a
greater paried of time; or professional or consulting fees springing
from o contractor's defaull, A contractor's consequential damages
may include lost profit on other projects or lost business
advantage on other projects caused by restrictions to its bonding
capacity, or extendad overhead costs caused by project delay.

Prudent owners and contracters will include language in their
construction  conlracts  dealing  with  the  recovery af
consequantiol damages. A developer or contractor should decide
whather the parties want to include the potential recovery of
consequantial damages, The standard form Al& A201 Genaral
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LIQUIDATED DAMAGES

Liquidated damages are o mechanism vsed by awners 1o
establish, in advance, damages resulling fram project delay. By
definition, liquidated domages replace actual damages o
consequential damages caused by delay. They are used when an
owner's actual damages are inherently difficult 1o quantify, or
cannol be accurately predicted in advance. liquidated damages
can be sel In a contract s a specific gross amaunt, or in an ameunt
calevlated under a formula, typically eon o daily basis. I an
owner's domages ultimately exceed the liquidated domages
amount, mast courts will limit the cwner's recovery to the agreed
upon liquidated damages. |f the liquidated damages grossly
excesd the actual damages, It is possible that @ court may refuse
to enfarce the liquidated damages because they are considered a
;Jmln“y

Since on unknown project delay is the trigger far imposition
of liguidated damages, both an owner and conlractor
negoliating a construclion cantract must give advance thought fo
whather liquidated damoges should be used, and if so, In wha
amaunts. A contractar asked by an owner to agree to liquidated
damages should attempt fo estimate an owner's actual domages
for deloy so as to agree only 1o o reasonable amount of liquidated
damages. A contractor shauld also aveid socalled "na damage
tor delay” clauses, which limit its remedy for project delay to an
extension of ima. An ewner should not simply pick a liquidated
domages number “aut of the air”, but rather shauld try and tie its
liquidated domages amount to the amount of actual damage that
it thinks, in good faith, it may incur, The peril for an owner is that if
it underestimatas liquidated damages, it may not recover its actual
costs for project delay, but il its liquidated damages amount is

grotsly overstated, a court may refuse lo enfarce it. The decision to




